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COMMONWEALTH OF MASSACHUSETTS

- BRISTOL, ss. _ SUPERIOR COURT

CIVIL ACTION
NO. 08-1337-A
' DAVID DEOLIVEIRA
VS,

CIVIL SERVICE COMMISSION OF MASSACHUSETTS & others"

MEMORANDUM OF DECISION AND ORDER ON
CROSS-MOTIONS FOR JUDGMENT ON THE PLEADINGS
1

The plaintiff-:, David DeOliveira (“DeOliveira™), seeks review, pursuant to G. L. ¢. 30A,
§14and G.L.c. 3 1,‘ § 44, of a decision by thé Civil Service Commission (“‘Commission”) which
dismissed DeQIivei-ra’s appeal of a decision by the Taunton Municipal Council (“Appointing
Authority™) imi;osing an eighteen month suspensioﬁ on DeOliveira from his duties asa police -
officer. o

This matter is before the court on DeOliVeira’s and the City of Taunton’s (“Cityl_”) Cross-
motions for judgment on the pleadings. DeOliveira alleges that the Commission’s decision
unfairly left in place the Appointing Authority’s inequitable and disparate treatment of Sgt.
Kevin Medas (“Sgt. Medas”) and DeOliveira. DeOliveira also alleges that the Commission
misapplied the law of self-defense and made erroneous findings of fact to support its decision.’
The City’s cross-motion for judgement on the pleadiﬁgs claims that the application of the
law of Sglf—defense was unnecessary and that any misstatements in the Commission’s
findings of fact were minor and immaterial to the ﬁlﬁmate finding that DeOliveira’s conduct

- violated the Rules and Regulation of the Taunton Police Department.

" Christopher Bowman, in his capacity as Chairman and Commissioner of the Civil Service Commission, and the
City of Taunton.



Following a hearing on January 19, 2010, and review of the administrative record,
DeOliveira’s motion for judgment on the pleadings is DENIED and the City’s motion is-

ALLOWED.

BACKGROUND

A review of the Administrative Record reveals the following:

DeOliveira is é,tenu?ed civil service employee of the City, and has been employed as a
police officer with the Taunton Police Department since 1997. Sgt. Medas has been employed
by the Taunton Police Department since 1984. DeOliveira and Sgt. Medas developed a
friendship as teenagers over twenty years ago, prior to DeOliveira becoming a Taunton police
ofﬁcér. In 1997, Sgt. Medas, then unmarried, dated DeOliveira’s former girlfriend, Carol Travis
(“Tra\(iS”). In 1998, Sgt. Medas married Keri Wilkerson (now known as “Kerri Medas™) and the
couple subsequently had two children together. DeOliveira continued to have an “on-again, off-
again” relationship with Travis from 1994 to 2001. They never married, but they had a‘ son, who B
was born in 2001. | |

‘In early November 2003, Kerri Medas filed for divorce from S'gt. Medas, thorugh the two
conﬁﬁued to live together in the family héme until June 2004. In December 2003, DeOliveira
bégan dating Kerri Medas. The romantic relationship between DeOliveira aﬁd Sgt. Medas’s now -
CX-W‘ife lasted unﬁl October 2004. In January 2004, Sgt. Medas began dating Travis, |
DeOiiveifa"s former giﬂfriend. S

On March 15, 2004, at approximately 5:00 .p.m., DeOliveira concluded Visitation with his
son and dropped him off at Travis’s place of employment in Taunton. As Travis left work,

DeOliveira proceeded a few cars behind her. DeOliveira planned to go to the police station to



drop off'a detai.l slip. During this time, Tra\.fis aﬁd Sgt. Medas spoke via Nextel about going to
-the CVS Pharmacy (“CVS”) in the Hart’s Four Corners area of Taunton.

Travis stopped her vehicle at a traffic light at the intersection of County Street and Hart
Street. Travis planned on turning left onto County Street and then tumning right into the CVS
parking lot. Sgt. Medas was two vehicles behind Travis and planned to follow her to the CVS..
While the vehicles were stopped at the traffic light, DeOliveira pulléd ﬁp beside Sgt. Medas and -
the two men engaged in a verbal altercation that was contentious and iaced with Vulgarities.
Sometime during the verbal exchange at the traffic light, Sgt. Medas called the Chief of Police,
Raymond O'Berg (“Chief ©’Berg”) via Nextel to ‘report the encounter. ChieflO’Berg replied via

- Nextel and ordered-Sgt. Medas to go to the police station and -write an official report concerning -
the incident at the traffic light. Sgt. Medas disregarded this order and proceeded to the CVS at
Hart’s Four Corner.

When the light tqrned green, DeOliveira contimied straight through the intersection and
parked in the drivewasf ofa house; Which belongs to his friend, Johh'-Paul Thomas (“"Thomas™),
at the corner of County Street and Hart .Street. DeOiive‘ira-téstiﬁed that he knocked on the front
door and after nobody answered the door, he walked across the rstreet' to get something to eat or

' drink from the Dunkin Donuts or Classic Pizza. DeOliveira testified t’hat he then proceeded to
the CVS ‘where he saw Sgt. Medas’s Ford Expedition'parked in front of the store. DeOliveira
acknowledged that he wait-ed outside the CVS for Sgt. Medas to exit the store.

Sgt. Medas and Travis eventually exited the CVS and walled to their own vehicles.
DeOQliveira followed Sgt. Medas to his vehicle in the CVS parking lot. Sgt. Medas entered his'

vehicle and shut the door. DeOliveira motioned for Sgt. Medas to roll down the window and



thc:n the two men exchanged words. Sgt. Medas then rolled up his window and, for the second
time that day, called Chief O’Berg, who instructe& Sgt. Medas to go to the police statibn. Set.
Medas then slightly opened the door of his vehicle so that Chief O’Berg could -hear DeOliveira
through the Nextel phone.

DeOliveira then opened the vehicle door and started punching S gt Medas in the head and
- face while Sgt. Medas was still in his vehicle. DeQOliveira then pulled Sgt. Medas out of the
Vel;icle by his shirt collar, causing S g‘t Medas to fall on the grouﬂd. DeOliveira then positioned
himself above Sgt. Medas and delivered aﬁother series of punches. DeOliveira then kicked S gt.
Medas and Sgt. Me_das grabbed DeOliveira’s leg to prevent him from kicking again. DeOliveira
claimed that he acted in sglf-d_efense and only struck Sgt. M<_3drasA after Sgt. Medas struck
DeOliveira in the arm when openiﬁg the door to his vehicle.

The al‘;ercation continued and Sgt. Medas was grabbed by two men, identified as Owen
Tirrell and DeOliveira’s friend, Thomas. Both men held Sgt. Medas by an arm and netther
restrained DeOliveira. Officer Michael Morais was the first police officer to arrive on the scene
| after ha\}ing received a radio call to report to the CVS parking lot at Hart’s Four Comner. After
the altercation, Sgt. Medas was taken by ambulﬁnce to Morton Hospital. Sgt. Medas sustained
injuries to his head, face and chest, as well as fractu_res to his ribs.

After the initial investigatioh regarding this altercaﬁon, DeOliveira was 'cha.rggd by
the Appointing Authority withrthe following violations of the Rules and Regulations of the
Taﬁnton Pcﬁice Department:

Required Conduct:

24. Personal Relationships - All officers shall be considerate and
polite at all times to all department personnel and maintain good
relationships with their superiors and their fellow officers in the spirit
of mutual concern for their commaon objective.
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"Prohibited Conduct: ' :
1. Conduct unbecoming of an officer - The commission of any
specific act or acts of immoral, improper, disorderly, or intemperate
personal conduct which reflects discredit upon the officer himself,
uporn his fellow officers or upon the Police Department.

6. Discourtesy - Being rude, impolite, contemptuous or insolent to an
officer of rank, to a fellow officer or to a member of the public.

F oﬂom’ng the iﬁvestigation, the Appointiﬁg Authority held a disciplinary heaﬁng on
April 26; 2004 fér D-eOIiverira and Sgt. Medas.* At the hearing, Chief O’Berg recor'nmendéjd tﬁat
DeOliveira be sqspendéd for eig]:ﬁeen monfhs without pay and also th-at.he receive counseling on |
Aanger managemént-.and persoﬁal relationships. Chief O’Berg recommendéd the eighteen month
suspension for DéOliveira Bécau_se he was the instigator of this incident, but Chief Or’Berg did
" not believe it was an offense rec_;i-uiring térm‘inatioﬁ. The Appointiﬁ_'g Authority imposed an
eighteen month suspensién on DeQliveira and required him to attend anger mané.gement classes.
and psyghological counseling at his ovs}n expense. Prior to returning to duty, DeOliveira was
reﬁuired to _receivé a cértiﬁcate from a licensed psycholbgist or psychiatrist certifying that he was
fit to perform the ciuties of a police officer. He; was also notified that any further disciplinary
iﬁﬂactions or violations of department rules, régulations or policies would result in his |
mmmediate terminatiori.

Chief O’Berg recommended that Sgt. Medas receivé a letter of réprimand with a copty
to bé piaced in his peféonnel file, based on Sgt. Medaé disobeying Chief O’Berg’ls directive to
return directly to the ‘po}i;:e station.

The Appointing Authority demoted Sgt. Medas, but the demotion was later rescinded and a

% Sgt. Medas was charged with the same offenses as DeOliveira and an additional charge of Insubordination - Failure
or deliberate refusal to obey a lawful order given or issued by an officer of rank,
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warning letter was placed in his personnel file as part of a seftlement agreement reached by the
‘parties after Sgt. Medas appealed the demotion to an arbitrator.

On May 5, 2004, DeOliveira appealed the decislion of the Apfointing Authority to the
Commussion. The dispositioh of the civil service appeal was delayed while DeOliveira faced - -
criminal charges related to this incident. DeOliveira was tried in thé Taunton District Court in
May 2007 on criminal charges of Assault and Eattery with a Dangerous Weapon, and Assault--
and Battery. The jury found him not guilty on both counts.

The Commission held hearings on this matter on April 16, 2008, May 18, 2008 and June
6,2008. On September 4, 2008, the Commission voted to dismiss DeOliveira’s appeal because
th_é Commissibn found that DeOliveira was clearly the aggressdr and that a modification of his
penalfy was ﬁot warranted. DeOliveira filed his complaint on October 7, 2008 appéaliﬁg the

. Commission’s decision.

DISCUSSION

General Laws ¢. 30A, § 14 grants any person or entity aggrieved by a decision of any
agency in an adjudicatory proceeding the right to appeal that decision to the Supericr Court. .
Unless irregularities in the procedure before the agency are alleged, a court’s review of an agency

decision is confined to the administrative record. G. L. ¢. 30A, § 14(5). The appellant bears the

burden of demonstrating the decision’s invalidity. Merisme v. Board of Appeals on Motor -

Véhicle Liab. Policies & Bonds, 27 Mass. App. Ct. 470, 474 (1989).

This court may reverse or modify the agency decision only “if it determines that the
substantia) rights of any party may have been prejudiced” because, among other reasons not
applicable here, the decision is “unsupported by substantial evidence,” or is “arbitrary or

capricious, an abuse of discretion, or otherwise not in accordance with the law.” G. L. c. 30A, §
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- 14(7).. “Substantial evidence is ‘such evidence as a reasonable mind might accept as adequate to
support a conclusion,” taking “into account whatever in the record detracts from its weight.””

Lyeurgus v. Director of Div. of Employment Sec., 391 Mass. 623, 627-628 (1984) (citations

omitted). See G. L. ¢..30A, § 1(6). “When determining whether an agency decision is supported

. by substantial evidence, the standard of review is ‘highly deferential’ to the agency.” Connolly v.

Suffolk County Sheriff's Dep’t, 62 Mass. App. Ct. 187, 193 (2004), citing Hotchkiss v. State

Racing Comm’n, 45 Mass. App. Ct. 684, 695 (1998).

This court is required to “ give due weight to the experience, technical competence, and
specialized knowledge of the agency, as well as to the discretionary authority bonfe’rred upon it.”*
G. L. ¢. 30A, § 14(7). “If [an] agency has, in the discretionary exercise of its expertise, made a

“‘choice between two fairly conflicting views,” and its selection reflects reasonable evidence, [a] -
court may not displace [the agency’s] choice . . . even though rthe court would jﬁstiﬁably have

made a different choice had the matier been before it de novo.” Lisbon v. Contributory

Retirement Appeal Bd., 41 Mass. App. Ct. 246, 257 (1996) (citations omitted).

I. - Commission’s Decision to Dismiss DeQliveira’s Appeal

DeOliveira argues that the Commission’s decision to dismiss hi‘s appeal was arbttrary and -
capricious because it left in place the unfair, inequitable and disparate treatment that DeOliveira
- received from the Appointing Authority for his actions in the off-duty physical altercation
between himéelf and Sgt. Medas.

If the Commission ﬁnds by a prependerance of the evidence that there was just cause for
an action taken against a person aggrieved, the Commission shall affirm the. action of the.
| Appointing Authoritf. G L.c. 31, § 43; Falmouth v. Civil Sery. Comm’n., 61 Mass. App. Ct.

796, 800 (2004). “The issue for the commission is ‘not whether it would have acted as the



appointing authority had acted, but whether, on the facts found by the commission, there was
reasonable justification for the action taken by the appointing authority in the circumstances
found by the commission to have existed when the appointing authority made its decision.”” Id.,

. quoting Watertown v. Arria, 16 Mass. App. Ct. 331, 334 (1983).

Although the Commission has the power to modify the penalty imposed by the
Appointing Authority, “the commission may not modify a penalty without providing a reasoned

explanation for doing so.” Police Comm’r of Boston v: Civil Serv. Comm’n., 39 Mass. App. Ct.

394, 600 (1996) (“power to modify penalties permits the furtherance of ﬁniformity and the
equitable treatment of similarly situated individuals. Tt nﬁst be used to further, and not to
fruétrate, the purpose of civil service legislation”). .It 1s appropriate for the Commission to
intervene and modify the penalty imposed by the Appointing Authority where the Commission
finds political or biased decision-making or inequitable treatment of similarly situated -
individuals.” Falmouth, 61 Mass. App. Ct. at 800-801.
Here, the Commission determined that DeOlivelra was clearly the aggressor. In making
- 1ts determination, the Commission found- that it was improbable that DeOliveira’s visit to CVS
after a heated exchange at a traffic light was a coincidencé. The Commission found that it was ™ -
more plausible that DeOliveira intended to continue the confrontation that had occurred only
~moments earlier.. DeQliveira acknowledged that he waited outside the CV'S for-Sgt. Medas to
exit the store, and then followed Sgt. Medas to his car in the CVS parking lot. Although Sgt.
- Medas entered his vehicle, DeOlivelra épproached the driver side of Sgt. Medas’s vehicle and the

two men exchanged words.

Further, the Commission found fhat DeOliveira pulled the vehicle door open started

.,punching Sgt. Medas in the head and face while Sgt. Medas was still in his vehicle. The



Commission also found tﬁat DeOliveira then pulled Sgt. Medas out of the vehicle and onto thé
ground, continued to punch him and kicked him while he was on the ground,

Since the Commission found that DeQliveira was the ‘aggressor,r DeOliveira and Sgt.
Medas were no longer similarly situated individuals. The Court cannot find that the Commission
was required to modify the penalty imposed by the Appointing Authority where the Commissien
did not find that the inequitable treattﬁent occurred as a resuit of political considerations,

favoritism, or bias.

I Application of the Law of Self-Defense-
| DeOliverra also argues that the Commission erroneously applied the law of self-defense.
In its cross-motion, the City maintains that self-defense findings were neither required nor
appropriate because the Commission’s proceedings were not criminal in nature.
A person may lawfully use reasonable force to defend himself from physical attack,
Commonwealth v. Barnacle, 134 Mass. 215, 215 (1883). A person may not use force to defend

himself until he has availed himself of all proper means to avoid physical combat.

Commonwealth v. Harrington, 379 Mass. 446, 450 (1980); éommonweaﬁh v. DeCaro, 359

Mass. 388,390 (1971) (dﬁty to retreat rule.applies equally when deadly or non deadly force is
used 1n self-defense). Generally, one who provokes or initiates an assault may not lawfully =
defend himself with force, unless he withdraws frofn the conflict in good faith and announces his -

intention to withdraw. Commonwealth v. Navlor, 407 Mass. 333, 335 (1990). In civil actions,

the party asserting that he acted in self-defense has the burden of proving the affirmative defense. -

Gillespie v. Bopp, 225 Mass. 534 (1917).

Here, the Commission found that DeOliveira did not have the right of self-defense -

because it found that DeOliveifa had been the initial aggressor and that he could have walked



away any time prior to striking Sgt. Medas. The Commission determined that DeOliveira’s
testimony that he was struck in the arm By the door of Sgt. Medas’s vehicle , was not credible..

" Furthermore, the Commission concluded that even if DeOliveira’s testimbny was truthful, he had
multiple opportunities to retreat or diseﬁgage from the cdnfrontation with ng. Medas before
resorting to force. The Commiésiﬁn correctly therefore found that DeOliveira had not met his

* burden of proving that he acted in self-defense sin.ce he was the initial aggressor and did not

retreat prior to resorting to the use of force.

bisk Commission’s Erroneous Findings of Fact

Finally, DeOliveira contends that the Commission erred with respect to Findings of Fact
#47 and # 49 Fmdmgs of Fact # 47 indicates that Sgt. Medas testified that he had been klcked
in the head and chest. However, Sgt. Medas only testified that he was k10ked in the head.
Findings of Fact # 49 states that Travis testified that she witnessed DeOliveir’a kicking Sgt.
Medés. However, Travis’ testimony was that she did not see any kicking. DeOliveira contends
- that the weight of all the othef evidence does not support a conclusion that DeOliveira kicked
: S at. Medas.

Although the Cominiésion erred in its. finding that Travis vvitncssed-DeOliveira kicking’
Sgt. Medas, the Commission had adequate evidence to support the finding that DeOliveira
kicked Sgt. Medas:® Furthermore, the record indicates that DeQliveira repeatedly punched Sgt. -

Medas. - Therefore, the Commission had substantial'evidence to support its conclusion that =~ -

DeOliveira engaged in an off-duty physical altercation and that the Appointing Authority had

* In addition to Sgt. Medas’s testimony before the Commission that he was kicked in the head, the administrative
record also includes a statement by Sgt. Medas given to Lieutenant Coelho that he was kicked in the foreheéad.” The
administrative record also contains medical records which indicate that Sgt. Medas was kicked. Sgt. Médas also
testified before the Appointing Authority and stated that he had been kicked and that his i mjuries included a red mark

on his chest,
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reasonable justification to impose penalties on DeQliveira for his violation of the Rules and

Regulations of the Taunton Police Department.

The Court concludes that the decision of the Commission is neither arbitrary nor

capricious.and is supported by substantial evidence.

ORDER
For the foregoing reasons, it is hereby ORDERED that David DeOliveira’s motion for
judgment on the pleadings is DENIED and that the City’s motion is ALLOWED. The decision

‘of the Commission dated September 4,2008 dismissing Plaintiff’s appeal is AFFIRMED.

(% ¢ReA—

Richard T. Moses
Justice of the Superior Court

" DATED: March ié“,‘zom
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